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Dan Kapanke

Wlsc.onsm State Senator 32nd sttrmt

FOR IMMEDIATE RELEASE | : o | For more information, contact: -
Oct. 20, 2005 L o Sen. Dan Kapanke — 608-266-5490
or 608-782-3975

Senate Insnrance Panel Takes Up Prescrzptmn for Med—Mal Reform
Commitiee Chazr Calls for Cap to Avoid Medical Liability Crisis

Madison... Wisconsin would remain a healthy place for medical specialists and other hea}th care
_ __professmnals fo practice under Ieglslatmn scheduied for. pubhc heanng next Week in the state Senate

' State Sen Dan Kapanke R—La Crosse an;nounced today that the Senate Commattee on Agncu‘lture and
-Insurance will hear iesﬁmony Thursday, Oct. 27, on a measure ciemgned to restore limits on non-
" economic damages in medical malpractice cases, The proposal —Senate Bill 393 — was drafted mn
response to a Supreme Court ruling that dismissed the state’s previous caps as unconstitutional.

“This issue is absolutely critical to Wisconsin’s ability to attract and retain physicians, especialty OB-
GYNs and other specialists,” said Kapanke, who chairs the insurance committee. “Unfortunately,
recruiters already are reporting increased difficulty in convincing doctors to come to this state as a direct
result of the Ferdon ruling, but it is not too late to restore Wisconsin’s reputation as a safe place to
practlce medicme

SB 393 would hmlt awards for pam and suffer;ng at ‘$550 GOO for mmors and $4SO OOG for aduits Those § :
amounts reflect the results of a recent actuarial study, which showed that physicians in states with h1gher
caps have been hit with liability premium increases up to four times higher than those paid in Wisconsin.

“Lawmakers recognize the hards}iip_‘cau_sed by medical malprac_;tice,. which is why this stat_é has no limit
on actual economic damages,” Kapanke said. “But driving doctors out of the state by allowing excessive
non-economic awards only compounds the tragedy.”

The new initiative was drafted to address concerns raised by Justice Patrick Crooks, who sided with the 4-
3 majority in ruling the previous caps unconstitutional but suggested that caps could be upheld if they
were justified.

The bill also calls for a review of the limits every two years by a panel that approves fee changes for the
Injured Patients and Families Compensation Fund, which pays for excess damages not covered by
individual insurance policies. That process — which would replace the previous system of indexing for
inflation — would ensure more rational increases in the future, Kapanke said.

“At a time when the affordability and accessibility of health care remain at the forefront of public
concern, this legislation serves as one relief valve,” he said. “Pushing up insurance premiums by
permitting sky-high award for damages that cannot be quantified is a prescription for disaster.”

HitH

Capitol Address: P.0O. Box 7882, Madison, W1 53707-7882 » Phone: (608) 266-5490 » Fax: (B08) 2675173
TOLL-FREE: 1.800-385-3385 » E-Mail: sen kapanke@legis.state.wius
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From: Peterson, Heidi [hpeterson@ensr.com]

Sent:  Monday, October 24, 2005 11:13 AM | 6 ﬁ ;7 3

To: Sen.Kapanke
Subject: | urge you to oppose this bill.

OBrien, John

I am writing about a’h ‘bill that is being submitted in the Wisconsin legislature on Tuesday,
October 25 and is scheduled 1o be heard by the Senate Thursday, October, 27, 2005 with a vote likely
next week. This is an unfair and discriminatory bill that will arbitrarxiy limit an injured person's right to
damages for catastrophic injuries from medical mghgeﬁce

[ urge you to oppose this bill because:

1. There is no need Oniy 9 ¢ases were affected by the prevmus cap There is no need to ehmmate
the nghts of the mcst severeiy inj ureé patxents and famzhes : - :

2. Expansmn Magamne has rated Wlsconsm s maipractzce costs a5 the lowest in ‘the nation, 3ust 40
cents out of each $100 spent on health care. Wisconsin costs for health insurance premiums are rated
second highest in the country. Caps don't lower health care costs.

3. The Supreme Court stated there was no factual evidence to support the argument that doctors were
fleeing the state or that caps lower insurance premiums. The legislature has ignored this finding by the
Supreme Court.

4. When Speaker Gard appointed a task force, he failed to appoint one consumer, injured patient or
consumer/paﬁent advocate to the task force There Was no’ vome for the severeiy mjured on the
taskforce. - : o

5. Presently, the Wisconsin Patient Compensation Fund has a;aproximately $750,000,000 in the
fund. Yes, $750 million dollars. The Fund pays any judgment or settlement in excess of 1 million
doiiars Lo .

6. There were only 240 medical negligence claims filed in Wisconsin in 2004, Wisconsin's
population is 5.5 million people.

Heidi E. Peferson

ENSR International

Staff Scientist

W239 N2890 Pewaukee Rd, Unit D
Pewaukee, WI 53072
262-523-2040 ext. 236

Fax: 262-523-2059
hpeterson@ensr.com

10/25/2005
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CITIZEN ACTION

Wisconsin Citizen Action Testimony before the Senate Committee on Agriculture and
Insurance

In Opposition to SB393

October 26th, 2005

My name is Carolyn Castore with Wisconsin Citizen Action. Thank you for the
opportunity to testify today in opposition to SB393. Wisconsin Citizen Action
believes that putting a cap on the pain and suffering of patients injured by
malpractice is simply cruel and immoral — there is perhaps no more
appropriate use for the term,” adding insult to injury.”

Moreover, we have not seen any credible evidence to justify such cruelty in
the name of holding down health care costs.

| would like 1o talk briefly about the bigger picture. While | understand we are
not here to talk about the larger health care crisis in Wisconsin, leaders of this

legislation have claimed that somehow adding this insult to injured patients will
somehow ease our health crisis.

This is simply untrue. Malpractice costs represent less than .04% of health
care costs in Wisconsin. The sponsors of this legislation are simply barking
up the wrong tree if they are attempting to solve our health care crisis. In the
latest ratings by Expansion Management Magazine, the magazine the
business executives read when deciding where to locate their business,
Wisconsin was rated the best (lowest) in terms of medical malpractice rates
and the second worst (highest) in terms of health insurance premiums. But
unfortunately we aren’t here to talk about health insurance premiums.

This legislation will not hold down insurance costs—it certainly did not have
that effect in the years Wisconsin had one. It likely will not hold down
malpractice insurance costs to doctors. It will, however, allow insurance



companies to keep charging for malpractice insurance while severely limiting
what victims of medical negligence or malpractice can recover.

Are we at the point where the health and well-being of Wisconsin citizens
must be sacrificed to bolster already healthy profits in the insurance industry?
Can we really look them in the eye and say that we are sorry this terrible thing
happened to your family but we do need to make the whole situation even
worse for you because we think it might help hold down premiums on
malpractice insurance, which represents .04 percent of Wisconsin health care
costs?

The malpractice task force was hoping to find a magic number that would
make the caps constitutional but discovered there was no such number. Each
case is different. What we have found, however, is that the justace system in
Wisconsm——when aiiowed to functfonmworks wei}

Because in \leconsm; }UStICB beiongs to the people, not insurance
companies.

Thank you for your attention today.
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YA MARSHFIELD CLINIC.

Marshfield Clinic Position on
$B 393, Non-Economic Damages and Medical Malpractice
October 27, 2005

Background

1.

Marshfield Clinic's mission is to provide. accessible high quality healthcare, research and
education to all who access our system,

Marshfield Clinic has a self-funded primary medical malpractice system, which provides
coverage to 722 physicians and other healthcare professionals in our system.

The repeal of caps on non-economic damages has required Marshfield Clinic to place an
additional $900,000 in our trust fund in September 2005 to comply with the Office of the
Commissioner of Insurance reserve requirements.

Marshfield Clinic was notified by a plaintiff's attorney in an open case of doubling of
damages as a resuit of the repeal of the caps in July of this year.

Marshfield Clinic paid $1.8 million to the Injured Patients and Families Compensation
Fund (formerly PCF) in 2004 for physicians and staff requiring excess liability coverage.
Potential increases of 100 to 150% in the IPFCF assessments could resuit in an
additional $1.8 to $2.7 million as a result of the cap repeal.

As a 501 (c) 3 not-for-profit organization, Marshfield Clinic invests net revenues in
infrastructure initiatives (information technology), new equipment, new clinical services,
research, and student/resident physician education to enhance patient care.

The $1.8 to $2.7 million anticipated to cover self-insurance reserves and IPFCF

increased assessments could purchase:

a. A new linear accelerator at $1.6 million to treat cancer patients.

b. A new $1 million CT scanner to diagnose and follow treatment of cancer patients
and other medical diseases.

¢. A digital mammogram machine used for breast cancer screening and diagnosing
early stages of breast cancer.

d. Providing access to care for cancer patients in North Central Wisconsin.

The repeal of caps has impacted Marshfield Clinic's physician recruitment for our rural
centers, Currently, Marshfield Clinic has 97 physician openings in 43 specialties.
Physicians from out-of-state and our own resident physicians are worried about the cap
repeals’ effect on medical malpractice insurance premium stability.



- Position on SB 393
Page Two

8. Marshfield Clinic cares for all who seek our care regardless of ability to pay. Higher
primary medical malpractice insurance premiums and IPFCF assessments may force
non-Marshfield Clinic providers to see fewer Medical Assistance patients, shifting them to
us. Because of the under funding of government programs Marshfield Clinic will be
forced to re-evaiuate new service development (enhanced information technology
systems) versus provision of healthcare services.

Positign
Marshfield Clinic supports SB 393 because:

1. It will provide reasonable caps on non-economic damages in medical malpractice
judgments basect on age.

2. The combmatzon of caps on-non-economic damages plus the IPFCF's unlimited coverage
for economic damages will allow: :
a. Patients access to care in rural settings.
b. Information technology developments for quality reporting to government and
private purchasers of healthcare.
C. Limited healthcare resources to be used to recruit primary care and specialty
physicians for rural practices.






Wisconsin Coalition
for Civil Justice

TO: Members, Senate Committee on Insurance

FROM: Jim Hough, Legislative Director &
Bill Smith, President

DATE; . October 27, 2005

393/AB 766

Three recent Wisconsin Supreme Court cases and the fact that Wisconsin law is out of
sync with most of the country on expert opinion evidence and the standard for
determining strict/product liability, have seen our national ranking for “litigation
atmosphere” plummet, creating a true liability crisis in our state. We need a
comprehensive response to this crisis to restore a favorable legal environment that
impacts on business and personal expansion and location decisions.

Senate Bill 393 znd Assembly Bill 766 tespond to the Ferdon decision issued by the

- Court in July of this year and which struck down the caps ‘on noneceonomic damages in -
medical malpractice cases which were adopted by the Wisconsin Legislature in 1995, As
one who was involved in the 1995 legislation, I can assure you that the Wisconsin
Legislature adopted the caps in direct response to legitimate concerns regarding the cost
of medical malpractice insurance, availability of medical services, defensive medicine
and overall health care costs. '

In our opinion, the Supreme Court, in the majority opinion in Ferdon, demonstrated a
blatant desire to legislate and/or a fundamental lack of understanding of how the
legislative process operates in establishing public policy.

Senate bill 393 and Assembly Bill 766 are reasonable and rational and we respectfuily
urge your support.

[WCCIJ is a statewide coalition of organizations dedicated to fairness and equity in our
civil justice system. A list of members is attached.]



Wesconsin Coalition
for Civil Justice

WCCJ Members

October 18, 2005

American Council of Engineering
American Insurance Association
Associated Builders & Contractors of Wisconsin
Associated General Contractors of Wisconsin
Building Industry Council
Civil Trial Counsel of Wisconsin

_ Communaty Bankers of Wisconsin
Natmnai Federation of Independeﬁt Business
Petroleum Marketers of Association of Wisconsin
Professional Insurance Agents of Wisconsin
Tavern League of Wisconsin
Wisconsin Asbestos Alliance
Wisconsin Association of Consulting Engineers
Wisconsin Association of Health Underwriters
Wisconsin Auto & Truck Dealers Association
Wisconsin Builders Association
Wisconsin Economic Development Assoctiation
‘Wisconsin Federation of Coopcratwes
W;aconsm Grocers ‘Association -
“Wisconsin Health Care Assoczatzon
Wisconsin Health & Hospital Association
Wisconsin Institute of CPA’s
Wisconsin Insurance Alliance
Wisconsin Manufacturers & Commerce
Wisconsin Medical Society
Wisconsin Merchants Federation
Wisconsin Mortgage Bankers Association
Wisconsin Motor Carriers Association
Wisconsin Paper Council
Wisconsin Petrolenm Council
Wisconsin Realtors Association
Wisconsin Restaurant Association
Wisconsin Society of Architects
Wisconsin Society of Land Surveyors
Wisconsin Transportation Builders Association
Wisconsin Utilities Association
Wisconsin Utility Investors
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WISCONSIN®* | SERVING YOU.

MEMORANDUM

To: Members, Senate Committee on Agriculture and Insurance

From: State Bar of Wisconsin

Date: October 27, 2005

Re: Opposition to AB 764 (Collateral Source) and AB 766/8B:393 (Caps)

The State Bar'.of’WiSC('msi_n'_ﬂppases AB 766/SB 393, recovery of noneconomic damages in
medical malpractice cases and AB 764, awards to persons suffering damages as the result
of medical malpractice and evidence of compensation for those damages.

AB 766: (Caps on Non-economic Damages) The State Bar of Wisconsin opposes legislatively
set limits on non-economic damages. Caps on non-economic damages run counter to the right of
obtaining justice “completely and without denial.” Such caps set in place an arbitrary pretrial
limit when those decisions are best decided by a jury and a court of law. In addition, caps on
non-economic damages place an unnecessary hardship on the most seriously injured. Statutory
caps are inconsistent with the nature of non-economic damages which are more difficult to

AB 764: (Collateral Source) The State Bar of Wisconsin opposes changes to the collateral
source rule which would allow for the reduction of awards by payments from collateral sources
that do not have subrogation rights. This bill does not appear to draw a distinction between
payments from differing kinds of collateral sources.

The fact that payments are received from a collateral source is irrelevant in the determination of
negligence or the amount of damages. The responsibility of a tort-feasor to pay damages caused
should not be lessened by the victim’s prudence in planning for contingencies.

If you have any questions, please do not hesitate to contact our lobbyist on these issues, Lisa
Roys at 608.250.6128 or lroys@wisbar.org.

State Bar of Wisconsin
5362 Dastpark Blvd. « P.O. Box 7158 o Madison, Wi 33707-7158
(800) 728-7788 w {608) 257-3838 u Fax (608) 257-5502 u Internet: www.wisbar.org « Email: servicei@wisbar.org






. Eﬁ:a?i:i Newbv, 'Presi.dent." ‘Sara J Rogéf's; Eﬁiec{ Vxée Préside.nt . Ph.i.liip L. Neuenfeidt,.Secréﬁry-Treasurer

To: Senate Agriculture and Insurance Committee Members
From: David Newby, President

Date: October 27, 2005

Re: Opposition to Senate Bill 393

Limits “Pain and Suffering” Compensation for Victims of Malpractice

The issue of non-economic damage awards in medical malpractice cases is not a
workplace issue for the labor movement, but it is an important consumer issue for us. Any
victim of medical malpractice deserves fair compensation based on the facts of his or her case as
deterrmned by an impartial jury. The American judicial system gives juries the power to
determine guilt or innocence; in some states, unfortunately, juries can even determine whether
someone lives or dies. We certainly can trust a jury to award “pain and suffering” compensation
on a thoughtful basis based on quality of life factors such as disfigurement, loss of a limb,
paralysis, severe and constant pain, reduced mental capacity, or loss of companionship of a loved
one. Arbitrary caps limit the ability of jurors to award appropriate compensation based on the
severity of the injury or loss experienced in each unique case of medical negligence by a doctor
or hospital.

We don’t see the “crisis” prompting this legislation. Wisconsin created the Injured
Patients and Families Compensation Fund to hold down medical malpractice rates. The Fund
picks up the cost of awards over the $1 million primary coverage limit and it is flush with assets
approaching $750 million.

It is disappointing that the Assembly Task Force on Medical Malpractice Reform was not
more diligent and imaginative in its recommendations, rather than simply targeting the most
seriously injured victims. If action is desired to reassure health care providers, one reasonable
alternative is to lower the threshold for Fund payment. In addition, the incidents of medical
malpractice could be reduced if those few doctors with multiple cases filed against them were
more vigorously monitored and disciplined, rather than to penalize the victims.

The Wisconsin State AFL-CIO opposes caps, but if there are going to be caps instituted,
they should be significantly higher than those proposed in SB 393, and automatically indexed for
inflation. At least that would allow more victims to be fairly and adequately compensated for
pain, suffering, disability and loss of companionship due to medical negligence, and hopefully
provide more of a deterrent.

DN:pas,opeiu#9 afl-cio

6333 West Blue Mound Road = Milwaukee, W1 53213 » 414.771.0700 « Fax 414.771.1715 » www.wisaflcio.org s«
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Testimony of David M. Skoglind
on behalf of the
Wisconsin -Academy of Trial Lawyers
| befélx.'e ﬂ:te.
Senate Agriculture anﬁ Iﬁsurance Committee
Senator Dan Kapanke, Chair
October 27, 2005

Good morning, Senator Kapanke and committee members. My name is David M.
Skoglind. lama partoer in the Mﬁwaukee law firm of Aiken and Sceptur Iserve as the
President of the Wisconsin Academy of Tnal Lawyers (WATL) On behalf of WATL, 1 .'
thank you for the opportunity to appear to testify today.

Our Wisconsin Constitution grants citizens several righits - the right to trial by
jury, the right to remedy, the right to due process and the right to be treated equally under
the law. WATL is dedicated to preserving these very important rights for our clients.
Every day our members represent people in the state of Wisconsin who need these rights
protected. Courts are places where people can go to have these rights vindicated. Not the
Legislative or Executive branches. Courts then serve uniquely different functions than
the Legislature or Executive branches. As Senator Lindsay Graham recently remarked
while discussing judicial independence, courts are places people can go that politics often
won’t give them access to, where the unpopular can be heard, the poor can take on the
rich and the weak can take on the strong. That is why WATL is opposing 20058 393
and 2005 AB 764.



There has been a lack of full participation from all interested parties.
Consumer groups, injured patients and their families were completely ignored in this
process, yet the legislation seeks to take away their very rights. While the legislative
process shuts them out, the courts are required to listen to them. They are on equal

footing with the special interests. That is not true here.

There has been a rush to judgment. The Supreme Court just ﬂﬁew out the last
cap and the Legislature is coming back within 3-4 months with a new one. What has
changed to justify it? The legislation was just introduced and now this hearing is being
held and a vote likely on the floor next week. Where is the deliberation? Where is the
cons;derauon‘? Itisa s,ha:m We are talkmg abom takmg away the constitutional rights of
our citizens and you treat it like you’re vonng for a national apprecxatmn day. The
Legislamre has not given this issue the Wezght or depth of anaiysm if requires.

The Task Force dismissed or did not consider evidence the Supreme Court
looked at when deciding the Ferdon case.

The Supreme Court gave the Legislature some very clear signals — if they are
going to restrict the rights of Wisconsin citizens, it had better show some very good
reasons and 2 rauena}e that juStlﬁBS takmg thls extreme step. The evidence presented to
the Legisiature to éate d{)es not present any c}ear raﬁonaie that gusnﬁes a cap, especially

one atsuch a Iow amount.

The bill introduced to the State Senate has a number of incorrect “findings,”
in our opinion. One of the findings in the bill is that a cap on noneconomic damages ..
ensures adequate compensation for victims of medical malpractice.” If one of the
members of the Senate were to have a family member who is rendered quadriplegic for
life as a result of medical negligence, and if the person had a life expectancy of fifty
years, would that member of the Senate really think that a maximum award of $450,00 or
$550,000 for noneconomic damages would be adequate compensation? It is a patently
ndiculous “finding.”

The bill states that the medical lability system should limit disincentives for
Dhysicians to practice medicine in Wisconsin such as the unavailability of professional
liability insurance coverage ... The drafter of the bill has apparently forgotten that in

1975 the legislature created Wisconsin Health Care Liability Insurance Plan, a statutorily-



created insurer that was created to provide insurance to any doctor in the state, no matter
what the claims experience of that doctor has been. There is no possibility that doctors
will be unable to obtain liability insurance coverage in Wisconsin.

The bill also suggests that the law help contain health care costs by limiting the
incentive to practice defensive medicine. The notion that a cap in Wisconsin would have
any impact upon the hypothetical risk of defensive medicine is misplaced. Unlike some
other states, a doctor in Wisconsin who complies with the statutory requirements of
having primary insurance coverage and coverage with the Injured Patients and Families
Compensation Fund will never have to pay a penny out of his or her pocket, either by
way of setﬂement or judgment. Wisconsm law does not allow that to occur. The pnmary
carrier and the fund provide first dollar coverage, up to the extent of the fund assets, now
about $750 million. What &fference, then, would a cap make in whether a doctor does or
does ﬁot order a certain diagnostic procedure? If the patient is injured and may obtain a
maximum of $450,000 in noneconomic damages, will the doctor forego ordering the
diagnostic test, but if the patient might recover $1 million, the doctor would order the
test? It does not make sense.

Further, the whole notion of defensive medicine is misplaced. Are doctors really
saymg that ﬂney order -unnecessary tests because caps are not in place? The fact is that
Insurance compames and Medicare look over bills to make sure that diagnostic tests are
indicated. If not, the bills do not get paid. The notion that doctors are dishonestly
performing unnecessary tests does not say a lot for the integrity of medical
professionals,

The reality regarding defensive medicine is that it does not happen, in my
experience. The Shay Maurin case exemplifies that. The evidence was that the cost to
Hartford Hospital of performing a finger-stick blood sugar test would have been
something like 57 cents. The test was not ordered. F ive-year-old Shay Maurin died.

Or the case of 2 man whe died at age 32 from a pulmonary embolism. He went to
the clinic three times in twelve days complaining of the classic signs of a pulmonary
embolism, including significant and worsening shortness of breath. He told the nurse
practitioner who saw him that people thought that he had a blood clot in his leg, which
the autopsy showed that he had. That blood clot, called a deep vein thrombosis, was the



precursor to the pulmonary embolism. No diagnostic tests were ordered, other than a
chest x-ray and blood work. The man is survived by a widow and three young children,
What the people in Wisconsin need is a little more diagnostic testing, when indicated, not
less.

The bill discusses the “financial integrity of the Injured Patients and Families
Compensation Fund.” The Fund assets have been growing by leaps and bounds. In the
thirty years of fund existence, the Fund has grown to $750 million, exceeding, by far, the
total compensation that has been paid to injured patients during the thirty vears of Fund’s
existence. The Commissioner of Insurance, Jorge Gomez, testified that, “Wisconsin, ...
probably has the most sound and functional malpractice environment in the country. ...
Wiédensiﬁ is by 'far in a much Be_ifef poéition than any other state that has a non~prcbieﬁ1
at the moment with their maipraCtice environments. .. .. And Wisconsin will notbe [ina
state in crisis] any time in the future, regardless of what your committee or the legislature
decides on the issues of caps.... The reality is that the marketplace is competitive, the
Fund is solvent, and we’ll likely make adjustments based on the court’s decision on

assessment in the future.”

That hardly appears like justification for a cap.

The tes’tﬁmony from Physiéiéns Insurance Company of Wisconsin (PIC), the
state’s largest medical malpractice insurer, indicated there was no impending crisis and
that the worst-case scenario resulting from the cap’s repeal would be “single-digit”
premium increases for Wisconsin doctors. In addition, PIC spoke of Wisconsin’s

“common sense” exercised by juries. Again we had only nine cases that were affected by

the cap from 1995-2005, hardly a pressing problem.

Yes, I heard much hand wringing about “potential” problems, particularly access
to physicians in rural areas. That problem existed before 1995. If the 1995 cap did not

solve this problem, what evidence is there that a new cap will solve it?

Whatever the objective is for a cap, the evidence — doctors fleeing or lower
malpractice insurance premiums —is merely “speculative,” which the Court held could

not support the constitutionality of the cap,



How can the cap be justified? It is less than $5,000 above the cap that was just
determined to be unconstitutional. Where did the numbers come from? It again appears

that it was picked out of the air.

The caps continue to discriminate against the most severely injured, the
legislature has not remotely considered their rights in this bill and it continues to treat

families unfairly, a point that was brought up in the Ferdon opinion.

The Ferdons” challenged the cap’s reduction because the law did not treat them
equally. The Supreme Court took this challenge very seriously. In a scholarly,
exhaustive and well-reasoned opinion, the Court reviewed the legislative purpose of the
1995 cap_és@#e.ll_ as eﬁééﬁée .t'o. support and refute it. The Court reviewed over 50 reports
and articles. . |

I would Iike to highlight the evidence against the caps.

Medical malpractice insurance premiums are an exceedingly small portion of
overall health care costs. In Wisconsin, they are now less than 40 cents out of every
$100 dollars spent on health care and it is a declining proportion. Expansion Magazine
has rated Wisconsin’s malpractice costs as the lowest in the nation. Meanwhile,

: Wiscéﬂsinﬂheaﬁh '-inéﬁ:ranc:_é preﬁnums areratedsecond hzghcst in the nation. There is no
correlaﬁoﬁ Bemféeh mélpractice césts anci health caré costs;

The Court found that “even if the $350,000 cap on noneconomic damages would
reduce medical malpractice insurance premiums, this reduction would have no effect on
consumer’s health care costs.” That certainly proved true under the $350,000 cap. Did
anyone experience lower health care costs since 19957 The Court concluded,
“Accordingly, there is no objectively reasonable basis to conclude that the $350,000 cap
justifies placing such a harsh burden on the most severely injured medical malpractice

victims, many of whom are children.”

Just nine (9) jury verdiets were impacted by the cap from 1995-2005. Below

1s a summary of the case and how the cap impacted the injured patients and their families.



Jury Verdict | Injured Nature of injury Noaeconomic Final Percentage
Date, Patient and damages jury award Reduced
County, Age ‘| awarded, including
Case # pain and suffering
April 2005 Joseph He underwent an $540,000 8432352 | 20%
Milwakes Richard UANECessary removal of his
mid-50"s rectum, with a lesk of the
2003CV3456 anastomosis, ten further
surgeries, and permanent
bowel problems.
May 2004 David Zak Failure to diagnose §1 million 8422632 | 37%
. - suspicious infection causing
Marinette mid-30s body to shut down resulting
2002CV60 in loss of bodily function
{ . April 2004 Estate of Failure to diagnose heart $1.2 million 8350,000 ; 70%
 Kenosha Helen attack causing massive heart
Bartholomew | and brain damage requiring
1 2001CV1261 Early 60s her to live in nursing home
Y and resulting in her death 3
years later
Dec. 2003 Sean Kaul Negligent failure to provide $930,000 3422632 | 55%
- timely and proper treatment
Ozaukes t for hypoglyceminia and
1999CV360 hypovolemia that developed
shortly after birth rendered
child permanently disabled
Dec. 2002 Matthew Negligent delivery resulting | $700,000 $410.322 | 40%
| Brown Ferdon | inright arm being deformed | :
' oV ifant and partially paraiyzed
2001CV1897
June 2002 Scott Negligent treatment during a | $6.5 million £410,322 | 93%
Dickinson psychotic episode and
Dane
mid-30s rendered a guadriplegic.
2000CV1T715
June 2001 Kristopher Negligent treatment of 2 $1.35 million $404,657 | 67%
Eau Claire Brown breken ieg resulting in part of
16 vears old the leg being amputated
2000CV120 SISO
March 2000 - Bonnie Common bile duct clipped $660,000 8381428 | 41%
Eau Claire Richards during lagroscopic o
Early 40s cholecystectomy resulting in
1998CV308 residual hernias requiring
additional surgeries and
aimost dying twice.
October 1999 | Candice Negligent surgery to remove | $700,000 $350,000 : 50%
Portage Sheppard acystin .the vaginal area.
mid-20s resul‘{@ in permanent pain
1998CV 169 and injury




These nine cases show a reduction of approximately $10.2 million from what the
juries determined the damages to be after hearing all the evidence compared to the
damages available under the cap enacted in 1995. That’s about $1 million per year. That
comes to 18 cents per person in Wisconsin per year. Furthermore, because an injured
patient shares the cap with family members, the cap has a disparate effect on patients
with families. It is these injured patients and their families who are bearing the total
burden if medical malpractice occurs and a jury awards more than the cap. Why is it fair
to burden the most serfously injured while providing monetary relief to health care

providers and their insurers?

_ The data fmm the Naﬁonal Practataoner Data Bank, to which all payments to
peopic mjured by medical neghgence must be reported, show that Wisconsin was the
third lowest state for the number of payments per 1,000 doctors in 2003, the same
ranking we held in both 1994 and 1995, before the cap on damages took effect.

With a cap, the Fund’s enormous assets are denied to patients for whom

juries have awarded compensation

above the cap. In the last 10 years, the Injured Patients & Families
Fund’s assets have almost tripled,. Compensation Fund
; £$47 mill o “Year | ‘Numberof | LossesPaidto
mcreasmg an‘av erage o million a " Cases Paid | Tnjured Patient
year to almost $750 million. During the & Families
. 1994-95 25 $24,098,806
same period, the Fund was only drawn 160566 58 $51.456.670
upon an average of 19 times per year and 1996-97 16 $34,679,277
e 1997-98 24 $18,718,458
ayments made to famil d 2! =%
paym I TS BYeTREe 1998-09 23 $19.920,078
only $28.5 million per year. That 1999-2000 12 $19,657,326
amounts to 318 5 million less than the 2000-01 22 $39,636,276
2001-02 14 $35,304,773
average annual increase in Fund assets. 200203 11 $2230?4’552
Meanwhile, the Fund’s assets, while 2003-04 13 $19,496,969
.. . Total 193 $285,053,175.00
barely tapped by injured patients, have Average 193 $28,505,318

been utilized to reduce Fund malpractice
fees for doctors. Fund fees have been cut six of the last seven years, most recently by 30

percent. The Fund fees for 2005-2006 are more than 50% lower than fees from 1986-87.



WATL believes that grossly inaccurate actuarial projections have fueled the need

for a cap. In 1995, sponsors of the cap legislation used the inaccurate projections by

actuaries as a reason to impose the noneconomic damages cap. Legislators were told

there was a §67.9 million projected actuarial deficit as of June 30, 1994. Instead, the

actuaries now estimate there was a $120 million actuarial surplus. It shows that when

the Legislature acted in 1995, it was given estimates that were off by almost $188

million!! As the Supreme Court it didn’t seem to make any difference if there was or

wasn’t a cap because the Fund has flourished both with and without a cap.

In ngcansm, few mgdmal malpfacnce Vear Medical oo
claims are filed. In a state with 5.5 million people, ' _ g’f:‘?iaﬁf’ﬁ Cap*.
.- . R “laims
with millions of doctor-patient contacts yearly, only Filed
_ T ' RS 1086 i $1,000,000
240 medical negligence claims were filed in 2004 1087 108 $1.,030.000
I . .. . . 1988 353 $1,070,170
with the Medical Mediation Panels. That is one claim 1989 335 $1.123 678
for every 22,916 Wisconsin citizens. The number has | 1990 348 $1,179,862
Total 1438
been steadily decreasing since the mid-80s. This Average | 359.5
. 1991 338 No Cap
pattern suggests that even when there was no cap on 555 33 No Cap
damages from 1991-1995, there was no 1993 276 No Cap
S ST 1994 202 NoCap
corresponding explosion of claims. In fact, there was || Total - | 1219 T
e . . ) Average | 304.75
a decline in filings. So, the imposition of a cap is 1995 : 374 $350.000
; i3 . . 1996 244 3359800
simply an additional, but wholly arbitrary, barrier to 1555 50 $369.874
Justice for most families. 1998 303 $375,052
1969 300 $381,428
. : 2060 280 $392.871
ne e mos n :
One of th t persistent assertions about 601 1 $404.657
caps is that they would hold down malpractice 2002 264 $410,322
. 2003 247 $422.632
premiums for doctors. The Court analyzed several 004 240 $432.352
: I : Tatal 2702
studies and found that “according to a General Average | 2702
Accounting Office report, differences in both * The 31 million cap went into effect on
June 15, 1956 and the cap was indexed on
premiums and claims payments are affected by that day each year. The $350,000 cap
. . . . weni into effect on May 25, 1995 an was
multiple factors in addition to damage caps, including | indexed each year on May 15.
. ' . .. **% No numbers for that year.
state premium rate regulation, level of competition

among insurers, and interest rates and income returns that affect insurers' investment

returns, Thus, the General Accounting Office concluded that it could not determine the



extent to which differences among states in premium rates and claims payments were

attributed to damage caps or to additional factors. For example, Minnesota, which has no

caps on damages, has relatively low growth in premium rates and claims payments. «

In fact if you listened to the
Insurance companies own executives, they
would not promise any savings from caps.
This was recently highlighted in Iilinois.
In a recent news article it was reported,
“As for caps on awards resulting in
reduced rates for malpractice insurance
premiums that doctors must pay,
supporters of caps say they can’t promise
the new caps will significantly lower

insurance rates,

Ed Murnane, the leading tort
reform advocate in Illinois, said at a
tort reform _summ_it m mid_-May, ‘No,
we've never prolxlnilsed that é&ps will
lower insurance premiums.””

This theme was further bolstered

Insurance execs speak up

“We wouldn’t tell you or anyone that the reason fo
pass tort reform would be to reduce insurance
rates.” Sherman Joyce, President of the American
Tort Reform Association, (Source: “Study Finds No
Link Between Tort Reforms and Insurance Rates,”
Liability Week, July 19, 1999.)

“Insurers never promised that fort reform would
achieve specific premium savings. ..” (Source:
March 13, 2002 press release by the American Insurance
Association (ATIA))

“TAlny Umitations placed on the judicial system
will have no immediate effect on the cost of
liebility insurance for health care providers.”
(Source: “Final Report of the Insurance Availability and
Medical Malpractice Industry Committee,” a bi-partisan
committee of the West Virginia Legisiature, issued
Januvary 7, 2003.)

An internal document citing a study written by
Florida insurers regarding that state’s omnibus tort
“reform” law of 1986 said that “The conclusion of
the study is that the neneconomic cap . . . fand
other tort ‘reforms’] will produce little or no.
savings to the tort system as it pertains to medical
malpractice.” (Source: “Medical Professional Liabitity,
State of Floride,” 5t. Paul Fire and Marine Insurance
Company, St. Paul Mercury Insurance Company.}

by a recent rate filing by GE Medical Protective, which sought a 19% rate increase just

one year after Texas voters narrowly approved a $250,000 cap on non-economic damages

in medical malpractice cases. After claiming that caps would reduce malpractice

premiums, the insurer admitted in its rate-filing request that “capping non-economic

damages will show loss savings of 1%.”

Further, we must agree with the Supreme Court that, “Victims of medical

malpractice with valid and substantial claims do not seem to be the source of increased

premiums for medical malpractice insurance, yet the $350,000 cap on noneconomic

damages requires that they bear the burden by being deprived of full tort compensation.”




Various new studies have been released to bolster this statement. In Texas,
researchers looking at Texas found that soaring malpractice premiums were not
correlated with malpracﬁée lawsuits and settlements. A team of legal scholars from the
University of Texas, ﬂlin_eié, and Columbia examined all closed claim cases from 1988 to
2002. The law professors feund that claims rates, payments and jury verdicts were
roughly constant after adjusting for inflation and concluded that the premium increases
starting in 1999 “were not driven primarily by increases in clamms, jury verdicts, or
payouts. In the future, malpractice reform advocates should consider whether insurance

market dynamics are responsible for premium hikes.”

A second comprehenszve smdy ef medlcai maipractxce claims, th:ls t;me in
Fionda, alsc shews no sharp increase in lawsuits relative to papulatmn growth and a
modest increase in the size of settlements. “When we compared the number of
malpractice cases to the population in Florida,” said Neil Vidmar, one of the stady’s
authors and professor at Duke’s School of Law, “there has been no (large) increase in
medical malpractice lawsuits in Florida.” Vidmar said rising health-care costs and more
serious injuries resulting in larger claims or litigated payments caused the increase in the
claim total, F maﬂy, the report concludes the “Va,st majority of million-dollar awards
were settled arou:nd the negotmt;on tabie rather than inthej Jury rooni » Ofthe 831
million-dollar awards reported since 1990, 63 were awarded by juries. The rest occurred

as settlements.

The National Bureau of Economic Research study reviewed the relationship
between the growth of malpractice costs and the delivery of health care in three areas:
(1) the effect of malpractice payments on medical malpractice premiums, (2) the effect of
increases in malpractice lability to physicians closing their practices or moving and (3)
defensive medicine. The study found a weak relationship between medical malpractice

payments and malpractice premium increases.

A July 7, 2005, study released by Center for Justice and Democracy finds that net
claims for medical malpractice paid by 15 leading insurance companies have remained

flat over last five years.
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Meanwhile, net premiums have surged 120 percent. During the 2000-04 period,
the increase in premiums collected by leading 15 medical malpractice insurance
companies was 2/ fimes the increase in claims they paid. The study shows an “overall
surge in malpractice premiums with no corresponding surge in claim payments during the

last five years.”
Other key highlights of the study:

" “Over the last five years, the amount the major medical malpractice insurers have
collected in premiums more than doubled, while their claims remained essentially

ﬂa 3

= “ o 20043 the ieading.me&ical malpractice insurers took in approximately three

times as much in premiums as they paid out in claims.”

. *“{Tthe surplus the leading insurers now hold is almost double the amount the
National Association of Insurance Commissioners deems adequate for those

insurers.”
Wisconsin Unique System: The Injured Patients and Families Compensation Fund

L A shori hlstory of the Injured Patients and Families Compensation Fund may be
in order since it has figured so prommenﬂy in the discussion of Wisconsin’s malpracuce
system. Wisconsin’s medical malpractice insurance structure was set up in 1975 to deal
with a serious problem in availability of medical malpractice insurance. The Legislature
guaranteed the availability of insurance by creating the Wisconsin Health Care Liability
Insurance Plan (WHCLIP) as a risk-sharing plan to provide primary insurance coverage
and by creating the Patients Compensation Fund (the Fund) to pay claims in excess of
primary coverage. (The Legislature changed the Fund’s name in 2003 to the Injured
Patients and Families Compensation Fund. 2003 WI Act 111.) The same Board of

Governors governs both.
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The 1975 Statutory Scheme

The statutory scheme is unique: insurance is mandatory for physicians {(except

government-employed) and hospitals; primary coverage is from WHCLIP or a private

company; the Fund fees are also mandatory
and provide unlimited coverage over the

primary level.

WHCLIP is run like an insurance
company; the Fund is not. Fund fees were
originaﬂy calculated as a percentage, not to
exceed 10%, of the WHCLIP .ratés'_; '__'.'Fees"_' |
were to be reduced- if “-additienél fees would
not be necessary to maintain the Fund at $10

million.”

The 1975 legislation contained a
potential limitation on payouts. Wis. Stat.
§ 655.27(6) initialiy provided,

If, at 3ny tmae after Iuiiy 1 19‘?8 the
commissioner finds that the amount of -
money in the Fund has fallen below
$2,500,000 level in any one year or
below a $6,000,000 level for any 2
consecutive years, an automatic
limitation on awards of $500,000 for
any one injury or death on account of
malpractice shall take effect. ... This
subsection does not apply to any
payments for medical expenses.

In March 1980, the law was changed
to require an annual report for the Fund,
prepared according to generally accepted
actuarial principles, that would give the

present value of all claims reserves and all

12

Timeline of the Fund

1975 — Legislature establishes Patients Compensation
Fund (Fund} and the Wisconsin Health Care
Liability Insurance Plan (WHCLIP), The
legislation required that all physicians carry
malpractice insurance either from a private
insurer or WHCLIP for up to $200,000 and
then mandates participation in the Fund, which
pi‘QVIdES unlimited coverage and pays claims in .
excess of primary coverage, The same 13-
member Board of Governors governs both.
WHCLIP is run like an insurance company; the
Fund is not. Fund fees were originally
calculated as a percentage, not to exceed 10%,
of the WHCLIP rates and the Fund was not to
have more than $10 million in assets,

1980 -—The fiscal nature of the Fund was changed to
give the present value of all claims reserves
and all incurred but not reported (IBNR)
claims. IBNR claims are claims that are not
presently known but are presumed to exist.
This changad the Fund from a form of “'pay as
" you go’ * system to a sys&em mﬁ: a pote:mal S
surplus or deficit. .

1986 — The Legislature adopts an indexed $1 million
cap on pain and suffering. The Fund also
collapsed the mumber of Fund classes from 9 to
4 for purposes of calculating fees.

1987 — Doctors” primary coverage increased to
$300,000.

1988 -— Doctors’ primary coverage increased o
$400,000

1991 — $1 million indexed cap sunsets.
1995 — $350,000 indexed cap adopted.

1997 — Doctors’ primary coverage mereased to
$1,000,000,

2003 — Fund name changed to Injured Patients and

Families Compensation Fund.




mcurred but not reported (IBNR) claims. IBNR claims are those claims that are not
presently known but are presumed to exist; they have played an important role in the

Fund’s financial situation ever since 1980.

The net effect of this statutory change was to change the Fund from a form of
“pay as you go” system to a system with a potential surplus or deficit based on the annual
actuarial reports. The potential surplus or deficit relied heavily on the projected value of

claims reserves and IBNR claims.

The Fund was established to pay claims in excess of primary coverage. Health
care providers are required to purchase primary coverage — $200,000 in 1975, $300,000
in 1987, $400,000 in 1988, and §1,000,000 in 1997. Fees assessed against all health care
providers in the state pay .for the Fund. The Fund fees are created by administrative rule,
providing the Legislature with oversight authority. The Fund is divided into no more than

four

The 1986 Legislative Changes

In the early and mid-80s, was a sudden and dramatic requests for premium and
fee increases. This led to a second “crisis™ in medical malpractice insurance. Because
WHCLIP and the Fund mechmsms Wsrked as mtended Wisconsin did not have
pmblems with ava:labzlzty of insurance as it had in 1975. Instead, Wisconsin suffered an
“affordability crisis,” that is; the dramatic price increases made insurance premiums and

Fund fees less affordable.

The highest Fund fee increase suggested by the actuaries was a 160% fee increase
for 1985-86; more than half of the increase was meant to offset a portion of the actuarial
deficit. The Legislature would not go along with that huge increase but did approve a

80% fee increase.

The increased cost of medical malpractice insurance led health care providers to
lobby the Legislature for strong tort “reform™ measures, including caps on damages,
limits on the attorneys fees of injured consumers, and limits on payments for future
medical expenses. After much debate, the Legislature made numerous changes to the law
in 1986 including a cap of $1 million on all noneconomic damages. The legislation,

however, made few changes to directly address the elimination of the Fund’s actuarial
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deficit. Nevertheless, Fund fees were only moderately increased from 1986 through

1994. There was virtually no impact on fees after the noneconomic damage cap sunset

on December 31, 1990 (resulting in no cap being in effect).

In addition, during the 1980s, the Fund collapsed the number of classes from nine

to four, thereby moderating costs between general practitioners (Class 1) and neurologists

and OB-GYNS (Class 4).

The establishment of the Fund represented an egalitarian reform that involved

sharing of risk among all providers to hold down malpractice rates. Consequently, the

Fund’s premium structure divided the medical profession into just four categories,

resulting in substantially lower rates for higher-risk specialties and somewhat higher rates

for lower-risk categories. This sharing of risk helps Wisconsin to retain doctors in high-

risk specialties upon whom general practitioners can rely for referring patients in need of

more specialized care.

In sharp contrast, the cap on pain and suffering imposed a shiff of risk from

providers as a whole to patients and the public. Patients could no longer count on the

legal system to give them full compensation for the pain and suffering caused by medical

negligence. Juri es were deprived of
thépower to fully compensate

injured patients.

Moreover, it is precisely the
Fund’s

features—not the cap-—that have

unigue and progressive

actually accounted for the decreases

in malpractice premiums:

a) Non-profit: The Fund is
not-for-profit. In contrast to
private insurance
corporations characterized by
huge executive  salaries,
massive bureaucracies, and
wild swings in premium rates
contingent on stock and bond

How Wisconsin doctors are insured

against malpractice

Nature of Source of Preriums
malpractice insurance

claim

For claims up to $1
miliion

Private insurers

Set by insurance
firms, highly
dependent on
stock and bond
investments

For claims up to $1
million when
private insurance

WHCLIP (serves
only 2.3% of
doctors)

Rates are set by
the Board, and
are set higher

is not available than other
private
malpractice
insurance
For claims above injured Patients and | Set by Fund
$1 million Families Board. Fees
Compensation have been cut to
Fund sub-1986 levels,

14




market investments, the Fund does not subject Wisconsin medical providers to
these burdens.

b) Universal: The Fund is universal, covering virtually all health care providers in
the state. Thus, the Fund draws upon a large pool of doctors to share the risk and
hold down costs.

¢) Sharing the risk: The Fund spreads the cost of insuring against risk across
interrelated medical professions, so that high-risk specialties do not bear an
mordinately heavy burden:

Because the Fund has been so successful at accumulating assets - almost $750
million assets. As the Supreme Court noted in Ferdon v. WCFP, 2005 WI 125, 9158
“I'he Fund has flourished both with aﬂd without a cap. If the amount of the cap did not
ﬂnpact the Fund’s ﬁscai stabahty zmd cash flow i m any. appremab}e manner when no caps
existed m’ v»hen a $1 000 OOG cap exzsted the:n the rational basis staudard requires more

to Jastzfy the $3 S0,000 cap as milonaﬁy related to the Fund’s fiscal condition.”
Conclusion

The ominous implications for the Constitutional rights of Wisconsin citizens—
particularly injured patients—were minimized during the legislative debate in 1995 that
imposed the cap on pain and suffering in medical malpractice cases. Instead, advocates

~ofthe cap argue:d that this loss of legal. ‘aceess fmr a relative few Would be faf oatwelghed
through a tradeoff for broader pablzc beneﬁts __lower health care costs, more doctors in
underserved areas and a solvent and stabilized Fund for injured patients and their
families.

In practice over the past decade, the tradeoff of legal rights for public benefits
proved to be disastrous. While our legal rights certainly were diminished, the promised
benefits have never appeared. Wisconsin does not have lower health care costs, doctors
are still not going to underserved areas and the Fund was never in jeopardy, it had been in

surplus since 1990, the year the $1 million cap expired.

The Legislature is folowing down the same trail again to impose a cap the
attempts to ask the most severely injured patients and their families of severely injured
patients to bear the burden of “fixing” the legal malpractice system alone. That is neither

fair nor just.

15



Caps are a barrier to the courthouse for injured patients and their families and
strike at the very heart of the civil justice system. It deprives juries of their constitutional
mandate to do justice in individual cases. You are once again tilting the scales of justice
in Wisconsin against severely injured patients and their families in favor of health care
providers and their insurance companies.

We believe that is not only immoral, but unconstitutional.

ie






TO: -:Me_mber's "é_f the Senate Agriculm;’e ﬁajnd _ihéﬁr_ance Committee
FRGM Janice $¢'hféiber

'DATE: October 27, 2005
RE: Testimoay'é;ga.ins’e Caps on noneconomi.oldamages
In June 25, 1988 my daughter K:mberly Schreiber was born in Rh;neiander Wisconsin.
During the course of my delivery my uterus ruptured depriving Kimberly of oxygen.
Kimberly was bo_r_n a spastic quadriplegic and she cannot move below her neck or speak.
Our case involved the issue of informed consent. Kimberly was my third child and the

two previous births were done by cesarean section. Ihad agreed to have either a vaginal
: _dehvcry or cesarean section durmg the course of my labor.. After my labor started, I

L requested a cesarean. section several times durmg the course of my delivery beca"use of

the intense pain I was in. “The doctor who delivered K;mberiy refused my request even
though the cesarean section was medicaﬂy indicated and I had had two previous cesarean
sections. However, by the time a cesarean was done my uterus had ruptured. Tt took
eleven years to resolve our case going all the way to the Wisconsin Supreme Court.
During that time, our family cared for Kimberly continuously.

Kimberly requires 24-hour care every day all year long. She can’t be left alone. We
must do everything for her — feed, dress, diaper and bathe. She cannot eat through her
mouth and must be fed through a G feeding tube. She is confined to a wheelchair or bed
and suffers a seizure disorder She requn‘es physwal therapy and breathmg treatments on

oA reguiar basw

Whﬂe she doesn t speak, she can communicate in her own way with her own language.
She can understand things and listens well. She has her favorite books, movies and loves
to go piaoes But we always must have someone to help her. Sometimes two people are
requzred to heip her w1th her actmt;es

For our expenence 2oIng through a lawsuit was very challenging. As I stated, Kimberly
was 11 year old when we settled our case. The money received in the lawsuit has helped
improve Kimberly’s quality of life. We have been able to provide care that was otherwise
unavailable to her. Up until that time, this burden fell primarily on family members.

This is a difficult burden because it physically and mentally can burn you out. However,
money for medical expenses and lost wages usually are paid to someone else — nurses,
doctors, therapists — it doesn’t go to the injured person.

It is only the award above the out-of-pocket loss that is available to compensate in some
way for the pain, suffering, physical impairment or distigurement that Kimberly must
endure for the remainder of her life. It also assures Kimberly of some quality of life.
That she may do things she enjoys. These damages are very important and go to
compensate Kimberly and our family for the very real losses we have suffered. The loss



of noneconomic damages in any amount is Signiﬁqant because they are essential to
Kim‘i)erly

i have two older children, so I understand how dlﬁ'erent Kimberly’s hife is from other
children.” She has a great memory and understands ‘many things; but because of her
condition she will never experience all the simple things we take for granted —- walking,
talking and touchmg things. She just turned 17, but will never drive a car. This year she
would be a senior in high school, but she will never graduate and become an independent
citizen.

In many ways we are very lucky to have Kimberly with us today. When we were going
through our court case, some of the defense experts said she wouldn’t live this long.
Kimberly has proven them wrong, but we want to make sure the money she has received
can continue to pay for her needs as she ages.

i urge this Committee ot t0 adopt anew cap on noneconomrc damages Caps seek to
“fix” the civil j Justice ‘system at 'the sole expense of those most seriously injured. That is
neither fair nor eqmtable A person whose noneconomic damages are below a cap
recovers 100 percent of his or her noneconomic loss, while a person Whose noneconomic
are above the cap, receive only a fraction of the amount necessary to compensate them.
The Supreme Court held that there is nothing rationale for treating the most seriously
injured patients of medical malpractice less favorably than those less seriously injured. 1
must agree. People who are permanently injured like Kimberly should not be deprived of
full compensation for all their injuries.

Thank you.
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October 27, 2005 . feiset Ubice
TO: Senate Committee on Agriculture and Insurance
FROM: Laura Leitch, Vice President and General Counsel

AR 764,765, and 766

SUBIECT:  Support for §i

Chairperson Kapanke and members, my name is Laura Leitch and T am General Counsel for the Wisconsin
Hospital Association (WHA). Thank you for this opportunity to speak today in support of SB 393, AB 764,
765, and 766. Our 130 member hospitals appreciate your commitment to address the recent Supreme Court
decisions that found Wisconsin’s cap on non-economic damages unconstitutional, changed the interpretation
of the statute related to the collateral source rule, and found that first year medical residents are not health
care providers for purposes of the Fund. We believe these decisions will damage the unique and balanced
medical liability system that this legislature created more than 10 years ago and which has served Wisconsin
well.

If you work in the health care system, that is, if you struggle with recruiting physicians to rural or urban
areas, if you are a rural family practice doctor who also delivers babies, or more importantly, if you are a
patient who may not have access to the care you need, you know that an adequate response to the recent
court decisions, to rebalance the system especially by restoring the cap on awards for pain and suffering, is
cructal.

Yet, today you will hear all sorts of reasons why Wisconsin should not restore a cap on non-economic
damages. Some will tell you that the damage cap made no difference in Wisconsin and that liability
insurance premiums will not go up due to its loss. But you have received compelling evidence to the
contrary from Pinnacle Resources, authors of the September 2005, actuarial analysis of Wisconsin’s medical
malpractice environment.

Some will attempt to distract you by claiming malpractice premiums are a minuscule percentage of overall
health care costs. But this is not about some misleading comparison to overall health care spending -- it is
about the patients put at risk when individual physicians’ skyrocketing liability premiums force those
physicians to leave Wisconsin or retire too sQomn.

The fact that malpractice premiums amount to a fraction of overall health care spending won’t make much

difference to the pregnant mother who has to travel 150 miles to deliver her baby because the last OB/GYN
left town.
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Some will tell you to ignore what happened in other states without a well-balanced medical liability system
-- but what has happened in 1Hlinois, Oregon, Washington, Nevada, Ohio, and many other states without
caps simply cannot be ignored or minimized:

= In Oregon, Hability premiums for family practice physicians that deliver babies have
increased 332% since caps on non-economic damages were struck down in 1999, By 2002,
34% of all physicians delivering babies in Oregon had quit performing deliveries.

" In Washington, where their short-lived caps were struck down in 1988, fewer doctors are
delivering babies and more women are arriving in Washington hospitals never having
received prenatal care.

= In Iilinois, were in 2002 uncapped non-economic damages accounted for 91% of the
average jury award, OB-GYNs have fled the state, many coming to Wisconsin. Southern
Hlinois is devoid of neurosurgeons and without head trauma coverage.

w In Ohio, where caps were struck down in 1991 and again in 1995, a 2004 survey of
physicians conducted by the Ohio Department of Insurance indicated that nearly 40% of
those who responded said they had retired, or planned on retiring in the next three years due
to rising insurance costs. Only 9% of the respondents were over age 64.

We cannot dismiss what has happened in these and other states, and we cannot ignore the stories from the
dozens and dozens of skilled physicians who have left these states to come practice medicine in Wisconsin.
In fact, you will hear from some of them today.

Frankly, we don’t need to speculate, or wait and see what the impact of losing the cap will be in Wisconsin,
because our members are dealing with it right now. :

We have received numerous reports of how much more difficult it already has become to recruit physicians
to Wisconsin, particularly to rural areas. New physicians considering practicing in Wisconsin, or those
thinking of relocating here are very concerned about what has happened here and, more importantly, what
will be done about it. They simply aren’t buying the notion that without a cap, Wisconsin will be just fine.
They have seen and experienced what has happened in other states and know that unchecked, the system can
spiral out of control.

Through our own physician workforce studies (see attached), we know that even with a cap, Wisconsin is
facing serious challenges to recruit and retain new physicians. We must to do everything we can to attract
and keep the young doctors we will all need to care for us in the future.

Some will have you believe that Wisconsin is somehow immune from the escalating damages and
increasing out of court settlements that have taken hold in states without caps. They will try to sidetrack this
debate by pointing to the few Wisconsin jury verdicts in the last ten years that exceeded the then existing
cap. But make no mistake, without a cap on non-economic damages, we will see more lawsuits, higher
damages and, more importantly (but less noticed), higher out of court settlements — all of which add to
instability within the system, increased liability premiums, and reduced access to care.
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In fact, within days of court’s decision, there were plaintiff’s attorneys in Wisconsin doubling their pre-
decision settlement demands. We don’t need to speculate about the long-term negative impact of the
decision — it is happening already.

Until very recently, Wisconsin had one of the most balanced, and frankly envied, medical liability systems
in the country -- the sum of an equation that included three key factors — the Wisconsin Injured Patients and
Families Compensation Fund, unlimited economic damages, and a cap on non-economic damages.

Indeed, on May 12, 2005, just six weeks before the court’s decision, Wisconsin Commissioner of Insurance
Jorge Gomez reported on the impact of 1995 Act 10 ($350,000 cap on non-economic damages plus
inflation). In his report, the Commissioner described a then favorable medical liability ciimate, and the
imipact it has had on access to health care.

“To conclude ... Wisconsin’s malpractice marketplace is stable. Insurance is available and
affordable, and patients who are harmed by malpractice occurrences are fully compensated for
unfimited economic losses. Tort reform of 1995, along with well regulated primary carriers and a
well managed and fully funded Injured Patients & Families Compensation Fund has resuffed in
the stable medical malpractice environment, and the availability of health care in Wisconsin.”
{emphasis added)

In the same report, again issued roughly two months before the Supreme Court overturned our cap on non-
economic damages, Commissioner Gomez indicated that medical liability carriers were predicting
premiums would remain roughly the same in Wisconsin over the coming year. However, he also made it
very clear that, and again I quote:

«... rate stability could be dramatically impacted for both the Fund and pritnary carriers should the
caps be removed and insurers face unlimited non-economic damages.”

A fair system, one that balances the rights of injured parties with the basic need for an accessible health care
system, is what we had in Wisconsin, and what we must strive to restore through this legislation. A system
in which liability premiums do not drive out of business, out of the state, or into retirement, the very doctors
we count on the most when we need them the most.

To accomplish this, we must have a well-reasoned and rational cap on non-economic damages. A cap that
is meaningful, and that is not so high that it essentially does not exist. And, a cap that does not stand alone,
but rather as the key component of Wisconsin’s comprehensive medical liability system — a system that
already includes:

. Unlimited economic damages.

" Mandatory periodic payments.

" And, unlike any other state, guaranteed recovery of damages through mandatory 51
million/$3 million primary coverage for physicians and hospitals and mandatory
participation in the Fund.

Now missing from this system is a cap on non-economic damages, which would be addressed by the
legislation before you.
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On April 7, 2005 the Tlinois Hospital Association told their legislature the following:

“The medical liability crisis in Hiinois is causing an unprecedented health care access crisis
throughout the state. .While some areas of Hllinois may be suffering more than others, the
systemic problems driving these crises exist all over lliinois and show no signs of abating. In the
areas hardest hit, we are finding an absence of obstetricians willing to treal “high risk” babies,
emergenicy care physicians unwilling to provide trauma care, and neurosurgeons refusing to
provide complex and high-risk procedures.”

On August 25, 2005, after passing the Illinois Assembly and Senate, the [llinois Governor signed Ilinois’s
new cap on non-economic damages nto law.

We do not need to experience the dismantling of a health care system experienced in other states; we need
to prevent it from happening.

WHA believes a balanced and equitable system can be preserved in Wisconsin but it will require the
Legislature and Governor to act. We believe Wisconsin’s balanced system must include a cap on non-
economic damages and other important reforms, including recognition of recovery from collateral sources
and Fund coverage for medical residents. We urge you to support the medical lability reform bills before

you.
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WISCONSIN COALITION FOR ADVOCACY
e ) o T THE PROTECTION AND ADVOCACY SYSTEM FOR PEOPLE WITH DISABILITIES
TESTIMONY AGAINST SB 393
by
Jeffrey Spitzer-Resnick
Managing Attorney

As many of you know, the Wisconsin Coalition for Advocacy (WCA), 1s Wisconsin’s protection
and advocacy agency for people with disabilities. Among the many things we do on behalf of
people with disabilities is to provide representation to victims of abuse and neglect. Based on
our many years of experience dealing with the abuse and neglect of people with disabilities,
WCA strongly opposes SB 393 for the following reasons.

1. The Wisconsin Supreme Court correctly ruled that an arbitrary cap on damage
awards violates the Constitution. In the Ferdon decision, the Wisconsin Supreme
Court ruled that the then existing cap of $445,755 was arbitrary and had no rational basis.
It is 2 complete mystery how institating a $450,000 cap, without the former inflation
provision, is any less arbitrary than the recently struck down cap. Moreover, raising the
cap to $550,000 for those under 18, is no less arbitrary. I cannot imagine the
Constitutional rationale which the legislature can provide to defend the $100,000
difference between someone who suffers the exact same injuries and is one day younger
than 18, versus another person with those injuries who happens to be 18. Thus, passage
of this 1¢gisi_ation will simply engender more litigation which will end up with the
Wisconsin Supreme Court striking this legislation down as well.

2. Caps strike the most vulnerable victims hardest. Tort law compensates those who
have the highest eaming potential more than those who have the least earning potential.
Therefore, imposing a cap disproportionately impacts people with severe disabilities and
the elderly, who have the lowest earning potential. Once again, there is no Constitutional
justification for discriminating against the most vulnerable victims of abuse and neglect.

3. Caps will exacerbate the Medicaid crisis. The legislature is well aware of the
skyrocketing costs of Wisconsin’s Medical Assistance program. A significant portion of
these costs can be attributed to the long term care needs of people with disabilities and the
elderly. Reinstituting a cap will exacerbate the Medicaid crisis because victims of
medical abuse and neglect who end up with severe disabilities will often exhaust their
damage awards well before the end of their life time. This will especially be true for
younger victims of medical abuse and neglect. Their only option at that point will be to
enroll in the Medicaid program, causing Wisconsin taxpayers to foot their long term care
expenses. It is counter-intuitive for the legislature to institute caps in an effort to keep
medical malpractice premiums down, while driving taxes up due to increased Medicaid

costs.
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